
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT CASES. 461 

This contention, however, is not supported by authority. The goods must 
be actually in process of transportation by the carrier before they become 
exports. Coe v. Errol, 116 U. S. 577; Clarke v. Clarke, 3 Wood. 408. In 
Clark v. Monroe, 60 Ga. 61, property was held to be exports, but there it was 
actually on board the carrier. The test is not whether the goods taxed are 
to be exported later, but whether they are taxed because they are going to 
be exported. Turpin v. Burgess, 117 U. S. 504. Goods still in the factory, 
though finished and ready for shipping, are a part of the general mass of 
taxable property and do not come under the head of exports. Brown v. 
Houston, 114 U. S. 622; Myers v. Co. Commissioners, 83 Md. 385; Nelson 
Lumber Co. v. Loraine, 22 Fed. 54. 

Contracts — Goods to be Manufactured — Sale by Sample. — Ideal 
Wrench Co. v. Garvin Machine Co., 87 N. Y. Supp. 41. — The defendant 
contracted to manufacture a quantity of wrenches, equal in every respect to 
sample. The purchase price was paid and the goods were delivered and 
accepted. The wrenches proved to be defective, and were valueless for 
plaintiff's purposes. Held, that, as the contract was to manufacture and 
deliver and not a sale by sample, the acceptance of the goods precluded a 
recovery for damages sustained. Laughlin and Hatch, JJ., dissenting. 

The decision is based upon the hypothesis that to constitute a sale by 
sample the goods must be in esse at the time of sale, a conclusion analogous 
to the New York doctrine relative to the statute of frauds. When the con- 
tract is to manufacture and deliver, as distinguished from a sale by sample, 
the court adopts the theory that an acceptance of the goods, with opportunity 
to examine, precludes a recovery for any defects that may exist, the docrine 
of caveat emptor governing. Iron Co. v. Pope, 108 N. Y. 232. In a sale 
by sample, however, there is a warranty surviving acceptance that the goods 
will substantially conform with the sample, the buyer having the privilege of 
rejecting them, or accepting and suing for damages. Zabriski v. R. R. Co., 
131 N. Y. 72; Day v. Pool, 52 N. Y. 416; Leitch v. Manufacturing Co., 64 
Minn. 434. This latter proposition, however, in Briggs v. Hilton, 99 N. Y. 
517, was applied to an executory contract to manufacture, the court deciding 
that the existence of the goods was immaterial ; and the recent case of Henry 
v. Talcott, 175 N. Y. 385, negatives the presumption that the goods must be 
in esse to constitute a sale by sample, holding that the question is one of fact 
for .the jury. In elucidating their position as to the statute of frauds, the 
New York courts have freely acknowledged that it is continued "at the 
expense of sound principle," Cooke v. Millard, 65 N. Y. 352; and to extend 
the doctrine to questions outside of its original application would seem 
anomalous. In view of the prevalent custom of manufacturers to exhibit 
samples, contracting to manufacture goods in conformity thereto, and con- 
sidering the underlying reason for exempting sales by samples from the 
doctrine of caveat emptor, it would appear that the application of the rule 
should not be made dependent upon the existence or non-existence of the 
subject matter at the time the agreement is made. 

Corporations— Fiduciary Relation of Promoters — Recovery of Secret 

Profits by Stockholders. — Hutchinson v. Simpson, 87 N. Y. Supp. 369. 

The promoters of a corporation to control malting establishments on which 



